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A. IDENTITY O PETITIONLER/DECISION BELOW

Frederick Mitchell Detwiler requests this Court grant review
pursuant to RAP 13.4 of the unpublished decision of the Court of

Appeals in State v. Detwiler. No. 47169-8-11. filed May 17, 2016. A

copy of the opinion 1s attached as an appendix.

B. [SSULES PRESENTED FOR REVIEW

1. The SSOSA statute provides a court with authority to
prohibit an offender from using marijuana as a condition of the
suspended sentence only if the offender’s marijuana use was “crime-
related™ or a known “precursor”™ behavior that led to criminal activity.
ITere. the record does not show that Mr. Detwiler’s use of marijuana
was “erime-related”™ or a precursor to the crime. Yet the trial court
required Mr, Detwiler to abstain from using marijuana, even when usced
for medical purposes and authorized by a medical professional. Does
the Court of Appeals” opinion affirming the condition conflict with the
statute. warranting review? RAP 13.4(b)(4).

2. A sentencing condition is unconstitutionally vaguc if it does
not define the violation with sufficient definiteness that ordinary people
can understand what conduct 1s proscribed. Here. some of the

sentencing conditions stated that Mr., Detwiler could use controlled



substances obtained with a lawful prescription. while other conditions
stated that marijuana use was prohibited, without spectfying whether
such use would be allowed if he had a lawful prescription. Mr.
Detwiler believed these conditions allowed him to consume marijuana
for medical purposes as long as he had a valid “green card”™ {rom a
medical prolessional authorizing such use. The Court of Appeals
disagreed and held that even if Mr, Detwiler had medical authorization
for marijuana consumption, that was not equivalent to having a lawtul
preseription. Although this may have been clear to the Court of
Appeals, it was not clear to Mr. Detwiler and would not be clear to an
ordinary person. Does the Court of Appeals™ opinion upholding the
conditions on vagueness grounds conflict with the general rule that
conditions of community custody must be sufticiently plain to be
understood by the ordinary person? Should this Court grant review and
reverse? RAP 13.4(D)(3). (4).

C. STATEMENT OFF THE CASE

I'rederick Detwiler was charged with one count of rape of a
child in the first degree. CP 4. T pled guilty. CP 5-14. The
prosecutor agreed to recommend that the court impose a Special Sex

Oftfender Sentencing Alternative (SSOSA). CP 9.
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In order to determine whether Mr., Detwiler was amenable to
treatment. Michael Comte performed a psychosexual evaluation and
proposed a recommended treatment plan. CP 52-63. Mr. Comte noted
that Mr, Detwiler reported using marijuana on a daily basis from the
time he was 13 years old. CP 58, Mr. Comte recommended Mr.
Detwiler be prohibited {from using marijuana or other mind-altering

substances. CP 64. But Mr, Comte did not state——and there is no

evidence in the record to show—that Mr. Detwiler’s use ot marijuana
contributed to the oftense.

At sentencing, the court impased a SSOSA as recommended by
the parties and in light of Mr. Comte’s evaluation. CP 23-24. The
court imposed an indeterminate sentence ot 131.9 years to life.
suspending all but 12 months of the sentence and imposing a life term
ol community custody. CP 23.

The court imposed several sentencing conditions in various
portions of the judgment and sentence. Some pertained to the use of
controlled substances. In three separate conditions. the court ordered
that Mr. Detwiler was permitted to use controlled substances it he had
“lawfully 1ssued prescriptions.” CP 30 (Appendix F). CP 31

{Appendix G); CP 33 (Appendix H),

E
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Yet other portions of the judgment and sentence contained
conditions prohibiting the use ol marijuana without mentioning
whether a tawftully issued prescription was required. In Appendix G,
the court ordered that Mr. Detwiler ~“{c|omply with all treatment
provider & CCO conditions & requirements.” and stated that ~[t]he
treatment program shall include the requirements/conditions set lorth in
Michael A. Comte’s evaluation on pages 13-14 and attached hercto.”
CP 31. The attached pages irom Mr. Comte’s evaluation include his
recommendation that Mr. Detwiler “he prohibited [rom possessing and
consuming alcohol and mind-altering substances. including marijuana.”
CP 32, Likewise, in Appendix H. the court ordered: “Do not purchase.
possess, or consume alcoho! or marijuana.”™ CP 35.

Atter serving 12 months in jail. Mr. Detwiler was relcased on
October 10, 2014, 1/16/15RP 7. His community corrections officer
(CCO), Merriam Nichols. conducted a home visit on November 26.
1/16/15RP 10. At that time. Mr. Detwiler informed Ms. Nichols that he
was seeking to obtain a “green card™ rom his physician. which would
allow him to use marijuana for medical purposes. 1/16/15RP 10. A
“green card” is equivalent to a legal prescription. obtained from a

physician, which authorizes the use of marijuana for medical treatment.



1/16/15RP 10: see ch. 69.51A RCW. Ms. Nichols told Mr. Detwiler
she thought he was not allowed to use marijuana as a condition of his
community custody. 1/16/15RP 10-11. She said she would double-
check his conditions and determine whether he was indeed prohibited
from using marijuana. 1/16/15RP 10-11.

Later that day. Mr. Detwiler telephoned Ms, Nichols and left a
voicemail message stating he had reviewed his conditions and
understood they did not prohibit him {rom using marijuana as long as
he had a legal prescription. 1/16/15RP 11. Ms. Nichols did not return
his call. 1/16/15RP 17.

The next time Detwiler and Nichols spoke was at his scheduled
report date at the Department of Corrections office on December 3.
1/16/15RP 12, At that time, Ms. Nichols told Ms. Detwiler she had
reviewced his judgment and sentence and believed Appendix H
contained a condition prohibiting him from using marijuana even with
a legal prescription. 1/16/15RP 12. Mr. Detwiler informed Ms.
Nichols he had obtained a green card and had consumed marijuana on
two occasions, on December 1 and 2. 1/16/15RP 13. 18-19.

Ms. Nichols discussed the matter with her supervisor and

together they decided to take Mr. Detwiler into custody immediately.



1/16/15RP 13. Mr. Detwiler was transported to jail. 1/16/15RP 13.
He signed an admission form acknowledging he had used marijuana on
Deccember 1 and 2. 1/16/15RP 15,

The State filed a petition requesting that Mr. Detwiler’s
suspended sentence be revoked. CP 37-38.

A hearing was held. Mr. Detwiler testified he had obtained a
valid green card from a physician at a medical clinic. 1/16/15RP 23-
24, He wanted to use marijuana as an alternative to prescription pain
medication. 1/16/15RP 23. Mr. Detwiler has suffered from chronic
back pain and migraine headaches cver since he jumped from a moving
car at the age of 18 and cracked his skull. CP 56. Mr. Detwiler
belfieved the green card gave him the right to use marijuana for medical
purposes such as pain relief. 1/16/15RP 24,

Mr, Detwiler explained he had reviewed the conditions of his
sentence belore obtaining the green card. 1/16/15RP 25-26. He
thought the condition in Appendix G. which states. “[t]he defendant
shall not consume controlied substances exeept pursuant to lawfully
issued prescriptions.” CP 31, provided him with permission to use

marijuana i1t he had medical authorization for it. 1/16/15RP 25-26.
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Mr. Detwiler’s treatment provider was willing te continue to
work with him despite his use of marijuana on two occasions.
1/16/15RP 33,

Nonetheless. the trial court ruled it was “clear” trom the
judgment and sentence that Mr. Detwiler was prohibited from using
marijuana under any circumstances. 1/16/15RP 35. The court
therefore revoked the suspended sentence. 1/16/13RP 36: CP 45-46.
The Court of Appeals aftirmed.

D. ARGUMENT WHY REVIEW SHOULD BE GRANTED

1. This Court should grant review and hold the
trial court did not have statutory authority to
prohibit Mr. Detwiler from using marijuana
obtained with a lawfully issued prescription as
a condition of his SSOSA—or to revoke the
SSOSA based on a violation of that
condition—because the condition was not
crime-related.

a. A sentencing court may prohibit an
offender front using marijuana obtained
with a lanwful preseription as a condition
of a SSOSA onlv if the prohihition is
“crime-related.”

A sentencing court’s authority is derived wholly [rom statute.

In re Pers. Restraint of Carle. 93 Wn.2d 31, 33. 604 P.2d 1293 (1980}

State v. Bahl, 164 Wn.2d 739, 752, 193 P.3d 678 (2008).



The Sentencing Reform Act (SRA) authorizes a trial court to
impose a suspended sentence for certain first-time sex offenders who
are amenable to treatment under the special sex offender sentencing
alternative. RCW 9.94A.670. 1{ the courl determines an oftender is
eligible for a SSOS A, the court may order an examination to determine
whether the offender is amenable to treatment, RCW 9.94A.670(3).
The examiner’s report must include “[rjecommended crime-related
prohibitions and atfirmative conditions.” RCW 9.94A.670(3)(biv).
The examinetr’s recommended crime-related conditions “must include.
to the extent known. an identilication of specific activities or behaviors
that are precursors to the offender’s oftense cyele. including. but not
limited to. activities or behaviors such as viewing or listening to
pornography or use ol aleohol or controlled substances.” Id.

If the offender 1s amenable 1o treatiment and the court decides to
grant a SSOSA. the court imposes a term of confinement of up to
twelve months, suspends the remainder of the sentence. and imposes a
term of community custody “eqgual to the length of the suspended
sentence. the length of the maximum term imposed pursuant to RCW
9.94A.507, or three years. whichever is greater.” RCW

9.94A.670(5)a). (b).



The statute provides the court authority to impose certain
“conditions ol the suspended sentence.” RCW 9.94A.670(5), (6).
First. the court must impose “{s|pecific prohibitions and affirmative
conditions relating to the known precursor activities or behaviors
identified” by the examiner in the proposed treatment plan. RCW
9.94A.670(5Hd). The court also has discretion to impose other
“[¢]rime-related prohibitions.” RCW 9.94A.670(6)(a). Finally, during
the term of community custedy, the court must “require the offender to
comply with any conditions imposed by the department under RCW
9.94A.703.7 RCW 9.94A.670(5)D).

RCW 9.94A.703 1s the general statute pertaining to community
custody conditions in felony sentencing. Generally, that statute does
not provide authority to order an offender to refrain from engaging in
otherwise Law ful behavior during community custody unless the
prohibition is “erime-related.” RCW 9.94A.703(3 ) (" As part ol any
term ol community custody, the court may oerder an offender to L ..
[¢lomply with any crime-related prohibitions.”™): State v. Riles. 133
Wi2d 326, 349-30. 9537 P.2d 65 (1998), overruled in part on other

arotnds by State v, Valeneta. 169 Wn2d 782, 239 P.3d 1059 (2010).

Pwo timited exceptions exist in regard 1o the use ol inloxicating



substances. Firste the court may order the offender to =r]efrain from
passessing or consuming controlled substances excepl pursuant to
lawlully issued preseriptions.” RCW 9.94A.705(2)(¢). Second. the
courl may order an offender to “[r]efrain from consuming alcohol™
during community custody. even if alcoho! did not contribute to the
olfense. RCW 9.94A.703(3)e): State v. Jones, 118 Wn. App. 199,
207-08. 76 P.3d 258 (2003).

Thus. a court imposing a SSOSA has statutory authority to
impose three kinds of conditions of the suspended sentence which are
relevant to this case. I'irst. the court has authority to impose “[s]|pecific
prohibitions and allirmative conditions relating 1o the known precursor
activities or behaviors identified™ by the examiner in the proposed
treatment plan. RCW 9.94A.670(5)(d). Second, the court may impose
“[c]rime-related prohibitions.” RCW 9.94A.670(6)a). Third. the court
must “require the offender to comply with any conditions imposed by
the department under RCW 9.94A.703.7 RCW 9.94A.670(5}b). In
regard to the use of intoxicating substances, RCW 9.94A.703 provides
authority only to prohibit the consumption ol alcohol, RCW
9.94A.703(3)(e). or the consumpiion ol marijuana obtained without a

Faw Ludls issued preseription. RCW 9044 703(2)¢).
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In sum. the court had authority (o prehibit Mr, Detwiler from
using marijuana obtained with a lawiul preseription as a condition of
the suspended sentence only 1 his use of marijuana was a "known
precursor activitfy] or behavior™ identified by the examiner, or if his
use of marijuana was “erime-related.” RCW 9.94A.670(3)(a). (b, (d).
A erime-related prohibition™ is “un order ol a court prohibiting
conduet that directly relates to the circumstances of the crime for which
the olfender has been convicted.” RCW 9.94A.030(10). In order to
justify a crime-related prohibition. the court must find and the record
must show that the conduct to be prohibited “contributed to the
offense.” State v, Julian. 102 Wn. App. 296, 305, 9 P.3d 831 (2000).

Here, the court acted witheut statutory authority because the
record does not show that Mr. Detwiler’s use ot marijuana was either
“erime-related™ or a “known precursor” activity identitied by the
examiner. There is no evidence to show Mr. Detwiler’s use of
marijuana ¢irect/v contributed 1o the offense. Although Mr., Detwiler
admitted using marijuana on a daily basis from the age of 15. there is
no evidence to show that his use ot marijuana induced him to commit

the crime or otherwise contributed to it.
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Likewise. the examiner did not identify Mr. Detwiler’s use of
marijuana as a “precursor” to the crime. The examiner recommended
that Mr. Detwiler be prohibited from using marijuana, in order to
tacilitate treatment and help him learn how to gain “control ol his
sexual and other impulses.” CP 59, But the examiner did nof state that
Mr. Detwiler’s use of marijuana was a “precursor” activity or had
otherwise induced his criminal behavior.

Thus, because Mr. Detwiler’s use of marijuana was neither
“erime-related”™ nor a known “precursor”™ to criminal activity, the court
did not have statutory authority to prohibit him from using marijuana-—
obtained with a lawlul prescription—as a condition of the suspended
sentence.

b. The trial court abused its discretion in
revoking Mr, Detwiler's suspended
sentence.

“l.oss of a SSOSA is a signiticant consequence to defendants.”
State v. Sims, 171 Wn.2d 436, 443. 256 P.3d 285 (2011). A court
abuses its discretion in revoking a SSOSA if the revocation is based
upon an error of law, State v. Miller. 159 Wn. App. 911. 918, 247 P.3d

457 (2011).



The statute provides authority for a court to revoke a SSOSA
under only two circumstances. The court may revoke a SSOSA and
order execution of the sentence only if: (a) the offender violates a
condition of the suspended sentence. or (b) the court finds that the
oftender is failing to make satistactory progress in treatment. RCW

9.94A.670(11): State v. MceCormich. 166 Wn.2d 689, 698. 213 P.3d 32

{20009),

On the other hand. i the offender violates a condition ol the
sentenee that is nof a statutorily authorized condition of the suspended
sentence. the department may impose other lesser sanctions. such as
ordering the oflender to serve up to 30 dayvs in jail. RCW
QA GT0(12): RCW 9.94A.633(1).

As discussed. the court was not authorized to prohibit Mr.
Detwiler from using marijuana as a condition of his suspended sentence
as long as he had a valid prescription for it. RCW 9.94A.670(5}a). (b).
(). Mr. Detwiler testified he had obtained medical authorization rom
a physictan to use martjuana for the legitimate purposc ol relieving his
chronic pain. 1/16/153RP 23: CP 36, Thus. because Mr, Detwiler did

not vielate a condition of the suspended sentence by using marijuana,



the court was net authorized to revoke the SSOSA based upon that
violation. RCW 9.94A.670(11); McCormick. 166 Wn.2d at 698.

Even il the court was not authorized to prohibit Mr. Detwiler
[rom using marijuana in a lawlul manner as a condition ol the
suspended sentence. that is not to say the treatment provider could not
require Mr. Detwiler’s abstinence as a reasonable condition of
treatment. 1M, Detwiler [ailed to make satisfactory progress in
treatment. cither due to his continued use of marijuana, or tor any ether
reason. the court would have had authority to revoke the SSOSA at that
point. RCW 9.94A.670H 11 (D). In other words. the court was not
witheut a means of ensuring that Mo, Detwiler’s use of marijuana did
not intertere with his progress in treatment or his ultimate
rehabilitation. There is no showing that Mr. Detwiler's use of
marijuana contributed to the offense or rendered him an immediate
danger to the commumnity. The statutory scheme required. therefore,
that the court not act hastily in reveking (he suspended sentence, The
court should have given Mr. Detwiler an opportunity Lo demonstrale
whether he could actually succeed in treatment.

Because the court erred in revoking My Detwiler’s SSOSAL this

Court should grant review and reverse.
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2. The sentencing conditions regarding the use of
marijuana were contradictory and ambiguous
to the ordinary person and therefore
unconstitutionally vague in violation of due
process.

The “void for vagueness™ doctrine of the Due Process Clause
requires that citizens have fair warning of proscribed conduct. Bahl.
164 Wn.2d at 752: U.S. Const, amend. XIV (“nor shall any State
deprive any person of life, liberty. or property, without due process of’
law™); Const. art. 1. § 3 {"No person shall be deprived of liie, liberty, or
property, without due process ol law.™).

Washington courts apply to sentencing conditions the same
vagueness doctrine that applies to statutes and ordinances. with one
exception. Bahl, 164 Wn.2d at 753. Unlike statutes and ordinances,
sentencing conditions are not presumed valid. Id. A court abuses ils
diseretion if it imposes a condition that is unconstitutionally vague. Id.

A sentencing condition is unconstitutionally vague if it (1) does
not define the violation with sutticient definiteness that ordinary people
can understand what conducet 1s proscribed or (2) does not provide
ascertainable standards of guilt to protect against arbitrary enforcement.

Id. at 752-33; Kolender v, Lawson. 461 ULS. 352, 357. 103 S. Ct. 1855,

75 L. Iid. 2d 903 (1983). [A] statute which cither forbids or requires



the doing of an act in terms so vague that [persons] of common
intelligence must necessarily guess at its meaning and ditfer as to its
application, violates the first essential of due process of law.”

American Legion Post #149 v. Dept. of [lealth, 164 Wn.2d 570. 612,

192 P.3d 306 (2008) {quotation marks and citation omitted).

In deciding whether a sentencing condition is unconstitutionally
vague, the terms are not considered in a vacuum but are considered in
the context in which they are used. Bahl, 164 Wn.2d at 754.

Here, the sentencing conditions regarding the use of marijuana
were ambiguous and contradictory and were therefore
unconstitutionally vague. The conditions were “ambiguous™ because
they ~admitt[ed] of two or more meanings, of being understood in more

than one way. or of referring to two or more things at the same time.”

Webster’s Third New International Dictionary 66 {1993).

['our of the conditions. set forth in three separate appendices
attached to the judgment and sentence, specifically provided that Mr.
Detwiler could use marijuana—or any other controlled substance—as
long as he had a lawfully issued prescription. Sce CP 30 (*The
offender shall not consume controlled substances except pursuant to

lawtully issucd preseriptions.”™): CP 31 (“The defendant shall not
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consume controlled substances except pursuant to fawfully issued
prescriptions.”): CP 35 ("[n]ot consume controiled substances or
alcohol. except pursuant to lawtully issued prescriptions™): CP 35
("You shall not possess or consume any controlled substances without
a valid prescription from a licensed physician™).

Yet two other conditions provided apparently contradictory
directives. One condition ordered Mr. Detwiler to comply with Mr,
Comte’s recommendations. which included that he “be prohibited from
possessing and consuming alcohol and mind-altering substances.
including marijuana.”™ CP 32, In another condition. the court ordered,
“Do not purchase. possess. or consume marijuana.” CP 35, Neither of
these conditions specified that marijuana use was prohibited even if Mr,
Detwiler had medical authorization.

As stated, each condition may not be considered in a vacuum
but must be viewed in the larger context in which it was used. Bahl.
164 Wn.2d at 754. When the numerous separate conditions, found in
disparate locations in the judgment and sentence. are considered in
juxtaposition. it is apparent they either directly contradict cach other or
are at Jeast ambiguous and confusing. It is not ¢clear to a person of

ordinary intelligence whether marijuana use is prohibited under any

S17-



circumstances, or only when obtained without a lawfully issued
prescription. Because the conditions do not clearly state what conduct
1s proscribed. they are unconstitutionally vague. Id. at 752-33. This
Court should grant review and reverse.

[EX CONCLUSION

This Court should grant review and reverse the revocation of
Mr. Detwiler's SSOSA sentence. The trial court did not have statutory
authority to prohibit Mr. Detwiler trom using marijuana obtained with
medical authorization as a condition of his suspended sentence because
his marijuana use was not “crime-related.” In addition, the conditions
regarding marijuana use were unconstitutionally vague hecause they
were not clear to an ordinary person.

Respecttully submitted this 13th day of June. 2016.
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Washington Appellate Project - 91052
Attorneys for Appellant
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Division Two

May 17.2016

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON
DIVISIONTI
STATE OF WASHINGTON No. 47169-8-11
Respondent.
v. UNPUBLISHED OPINION
FREDERICK MITCHELL DETWILER

Appellant.

MaXA, ). — Frederick Detwiler appeals the trial court’s revocation of his Special Sex
Offender Sentencing Alternative (SSOSA). which was based on his consumption of marijuana in
violation of sentencing conditions. Detwiler argues that the trial court erred in revoking his
SSOSA because it had no statutory authority to impose conditions prohibiting marijuana
consumption and that those conditions were vague when considered together with other
conditions allowing the consumption of controtled substances with a prescription. In a statement
ol'additional grounds (SAG). Detwiler argues that the trial court erred in revoking his SSOSA
basced on his marijuana use.

We hold that (1) the trial court had statutory authority to impose sentencing conditions
prohibiting Detwiler from consuming marijuana because such conditions related to behaviors or
activities that were precursors to his crime and were crime related. (2) Detwiler's sentencing
conditions are not unconstitutionally vague. and (3) the trial court did not abuse its discretion in

revoking Detwiler’'s SSOSA based on his stipulated violation of sentencing conditions.



No. 47169-8-1

Therefore. we aftirm the trial court’s order revoking Detwiler’s SSOSA and re-imposing lhis
suspended sentence.
FACTS

Between July 2007 and August 2008, when he was |8 and 19 years old, Detwiler
engaged in sexual intercourse with a minor. The victim reported the abuse in August 2013,
Detwiler admitted that when he was drunk he had touched the victim inappropriately.

In June 2014, Detwiler pleaded guilty to one count of first degree child rape. Detwiler
and the State jointly requested that the trial court impose a SSOSA sentence.

Comte Evaluation

As part of the SSOSA evaluation process, Detwiler underwent a psychosexual evaluation
and treatment plan prepared by Michael Comte. Detwiler told Comte that he had smoked
marijuana daily [rom when he was 15 years old until the time of his arrest.

Comte informed Detwiler that if the court ordered a SSOSA he likely would be
prohibited from consuming alcohol and marijuana. and Detwiler stated that hie was fine with that.
Comle’s report stated that abstinence would be a key to controlling his sexual impulses. Comte
concluded that a SSOSA might be a workable disposition if six specific recommendations were
implemented. One of the recommendations was that Detwiler be prohibited from consuming
alcohol and other mind-altering substances. including marijuana.

Pre-Sentence Report

The Department of Corrections (DOC) conducted a pre-sentence investigation. Detwiler

told DOC that he was intoxicated when he had intercourse with the victim. and attributed his

crime to being intoxicated. He also again stated that he had used marijuana daily from when he
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No. 47169-8-11

was [5. DOC determined that one of the factors contributing to Detwiler’s risk to reoffend was
his chemical dependency, DOC did not support a SSOSA because of Detwiler’s moderate to
high risk of reotTending.

Conditions of SSOSA Sentence

The trial court sentenced Detwiler to a SSOSA. The trial court imposed an indeterminate
sentence of 131.9 months to lite. suspending all but 12 months of the sentence and imposing a
life term of community custody. The trial court also required Detwiler to attend outpatient sex
offender treatment for at least three years. The judgment and sentence stated in two places that
conditions ol his sentence were set forth in appendices F and GG, The judgment and sentence also
included appendix H. which stated the conditions of community custody. Appendices F. G and
I were attached to the judgment and sentence.

The judgment and sentence incorporated several sentencing conditions regarding the
consumption of controlled substances and marijuana. Appendix F contained general sentencing
conditions. One conditien stated. “The otfender shall not consume contrelled substances except
pursuant to lawfully issued prescriptions.”™ Clerk’s Papers (CP) at 30,

Appendix G contained SSOSA sentencing conditions. One condition stated. "The
defendant shall not consume controlled substances except pursuant to lawtully issued
prescriptions.” CP at 31. Another condition stated that Detwiler must “[clomply with all
treatment provider and [community corrections oflicer] conditions [and] requircments.” CP at
31. A third condition stated., ~The treatment program shall include the requirements/conditions
set forth in Michael A. Comte’s evaluation on pages 13-14 [and] attached hereto.”™ CP at 31.

One requirement on the attached page 13 was that “Mr. Detwiier should be prohibited from

T



No. 47169-8-11

possessing and consuming alcohol and mind-altering substances. including marijrana. Random
urinalysis and polygraph examination should verify compliance.”™ CP at 32 (emphasis added).

Appendix H stated the conditions with which Detwiler was required to comply during the
term of community custody. One mandatory condition stated that Detwiler could not “consume
controlled substances or alcohol. except pursuant to lawtully issued prescriptions,” CP at 35,
Other community custody conditions included:

13. You shall not possess or consume any controlled substances without a valid
prescription trom a licensed physician.

14. Do not purchase, possess. or consuine alcohol or marijuana.
CP at 35 (¢mphasis added).

At sentencing. the trial court noted that Detwiler had to accept respensibility for the fact
that under the SSOSA. he would not be able to consume aleohol or drugs at all. The trial court
also stated that Detwiler would have to [ollow all conditions of his treatment provider, and
referenced Comte’s treatment plan set forth in pages 13 and 14 of Comte’s evaluation. Detwiler
signed at the bottom of Comte’s treatment plan, which included the prohibition against
consuming marijuana. Finally, the trial court expressly told Detwiler, *"You are not to possess or
consume alcohot or any illegal substances|.] including marijuana.” Report of Proceedings (RP)
{Aug. 15,204y at 32-35.

Revocation of SSOSA

After serving 12 months in prison, Detwiler was released from confinement on October
10. 2014, Before he was released, DOC reviewed Detwiler’s sentence with him and he initialed
a document stating that he had reccived a copy of the judgment and sentence and understood all

its requirements. As noted above. both appendix G and appendix H were attached to the
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judgment and sentence. A condition in appendix G incorporated Comte’s recommendation that
Detwiler be prohibited from consuming marijuana. and appendix H included a community
custody condition prohibiting the consumption of marijuana.

On November 26. Detwiler asked his community corrections officer (CCO) whether he
could smoke marijuana if he obtained medical authorization. The CCO said that he was almost
certain that Detwiler’s conditions prohibited consumption of marijuana. and told Detwiler not to
smoke marijuana until he clarified the conditions. Later that day Detwiler left a message with
the CCO stating that he could not find any prohibition against using medical marijuana in his
sentencing conditions.

At a meeting on December 2. the CCO showed Detwiler the condition in appendix H to
the judgment and sentenee prohibiting the consumption ol marijuana. Detwiler then admitted to
smoking marijuana on the previous day. He later signed a drug use confession form stating that
he had smoked marijuana on December | and December 2. The State filed a notice of violation
based on this admission. The notice stated that Detwiler had failed to abide by court conditions
and had failed to abide by a CCO directive by consuming marijuana.

At the violation hearing, Detwiler stipulated to the alleged violations. tle testified that he
had obtained medical authorization to use marijuana and had used the marijuana as an alternative
to pain medication. He also testified that he had reviewed his sentencing conditions and saw the
prohibition against using controlled substances without a lawlully issued prescription, but did not
see the condition in appendix H prohtbiting consumption of marijuana.

The trial court accepted Detwiler’s stipulation that he had violated the sentencing

conditions prohibiting the consumption of marijuana. The trial court stated:

h
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It was very clear in Appendix H. and in this Court incorporating in Mr. Comte’s

recommendations specifically to the Judgment and Sentence that you were not to

consume marijuana. While there may have been a contlict in your mind about

obtaining some document that seemed to give vou permission Lo do so. it is clear

that. first off. “Mr. Detwiler should be prohibited from possessing and consuming

alcohol and mind-altering substanccs. including marijuana.” Whether it was legal

or not. you were prohibited. and random urinalysis would follow that to verily your

compliance.

[A]t the time T went over the conditions of the Judgment and Sentence and

Appendix H. it was very clear, no marijuana. That was reiterated in the Appendix

H. It was reiterated in Mr. Comte’s recommendations. It was reiterated in the rules

that IDOC sct out tor you after you were released.
RP (Jan. 16, 2015) at 35-36 (quoting CP at 64). As a result, the trial court found that Detwiler
was not amenable to treatiment. revoked Detwiler’s SSOSA, and imposed a 131.9 month to life
indeterminate sentence,

Detwiler appeals the revocation of his SSOSA.

ANALYSIS

A. AUTHORITY 'TO PROTIBIT MARDUANA CONSUMPTION

Detwiler argues that the sentencing court lacked statutory authority to impose sentencing
conditions prohibiting him from consuming marijuana. and therelore that the sentencing court
erred in revoking his SSOSA based on his violation of those conditions. We disagree.

. Legal Principles

RCW 9.94A.670 authorizes a sentencing court o impose a SSOSA if the offender is
cligible under RCW 9.94A.670(2) and based on considerations identitied in RCW 9.94A.670(4).
Once the sentencing court determines that a SSOSA is appropriate. it imposes a standard range

sentence or an indeterminate sentence within the standard range and then may suspend execution

of the sentence under certain conditions, RCW 9.94A.670(4). (5).
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Before imposing a SSOSA on an eligible oftfender. the sentencing court may order an
evaluation to determine if the offender is amenable to treatment. RCW 9.94A 670(3). The
evaluator’s report must include recommended crime-related prohibitions and affirmative
conditions. including “identification of specific activities or behaviors that are precursors to the
offender’s offense cycle.™ RCW 9.94A.670(3)b)(v). Such activities or behaviors may include
use of controlled substances. RCW 9.94A.670(3)(b)(v).

In conjunction with imposing a SSOSA. a sentencing court has authority to impose three
types of sentencing conditions, First, the sentencing court must impose [s]pecific prohibitions
and alfirmative conditions relating to the known precursor activities or behaviors identified in
the proposed treatment plan.” RCW 9.94A.670(5)(d). Second. the sentencing court may impose
several other specified conditions. including “[c¢|rime-related prohibitions.™ RCW
9.94A.670(6)a). Third. the sentencing court must require the offender to comply with any
community custedy conditions imposed under RCW 9.94A.703. RCW 9.94A.670(5)(b). One
authorized community custody condition is that the offender comply with any crime-related
prohibitions. RCW 9.94A 703(3)(1.

Under RCW 9.94A .670(] 1. a sentencing court can revoke the SSOSA suspended
sentence at any time during the period of community custody if the offender violates the
conditions of the suspended sentence. [f the offender violates a sentencing condition that is not a
condition of the suspended sentence pursuant to RCW 9.94A.670(5) and (6). DOC may only
impose sanctions against the offender. RCW 9.94A.670(12).

A sentencing court may only impose community custody conditions the legislature has

authorized. State v. Warnock, 174 Wn. App. 608, 611.299 P.3d 1173 (2013). We review de
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novo whether the sentencing court acted with statutory authority. State v. Jolmson. 180 Wn.,
App. 318.325.327 P.3d 704 (2014).
Precursor Activities or Behaviors

As part of a SSOSA sentence. a sentencing court must impose “[s]pecific prohibitions
and affirmative conditions relating to the known precursor activities or behaviors identified in
the proposed treatment plan.” RCW 9.94A.670(5)d). Detwiler argues that Comite did not
identily marijuana usc as a precursor activity or behavior to the crime of first degree child rape.
and therefore the trial court did not have authority under RCW 9.94A.670(5)d) to require
Detwiler to comply with Comte’s condition that Detwiler not consume marijuana. We disagree.

Comte did not expressly state that marijuana use was a precursor activity or behavior to
Detwiler's crime. But Comte’s report noted that Detwiler was smoking marijuana daily during
the period that he committed the erime. Therefore. it can be inferred that Detwiler’s marijuana
consumption played a role in his offense. And Comte specifically concluded that abstinence
from alcohol. marijuana and other drugs was a key to controlling Detwiler’s sexual impulses.
That conclusion formed the basis [or his treatment plan requirement that Detwiler be prohibited
from consuming marijuana.

Based on Comte’s report, consumption of alcohol. marijuana and other drugs was a
precursor activity or behavior to the crime lor which he was convicted. Accordingly. we hold
that the trial court had authorization under RCW 9.94A.670(5)(d) to require Detwiler to comply

with Comte’s requirement that Detwiler not consume marijuana.
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3. Crime-Related Prohibition

Detwiler also argues that the trial court had no authority to imposc the community
custody condition prohibiting marijuana consumption because it was not a crime-related
condition. We disagrce.

Both RCW 9.94A.670(6)(a) and RCW 9.94A,703(3)(f) authorizc crime-related
conditions. A “crime-related prohibition™ is an order “prohibiting conduct that directly relates to
the circumstances of the crime for which the otfender has been convicted.™ RCW
9.94A.030(10). A prohibition designed to prevent the offender from committing in the future the
type of crime for which he was convicted can be crime-related. See Stafe v. Riley. 121 Wn.2d
22,37, 846 P.2d 1365 (1993).

We review a trial court’s imposition of crime-related prohibitions for abuse of discretion.
Stete v. Warren, 165 Wn.2d 17, 32,195 P.3d 940 (2008). A trial court abuses its discretion with
resard 1o a sentencing condition if its decision is manifestly unreasonable or based on untenable
arounds. Stare v. Corbetr. 158 Wn. App. 576. 597,242 P.3d 52 (2010). Generally. we uphold
crime-related prohibitions if they are reasonably related to the crime. Harren. 165 Wn.2d at 32.

As noted above, Comte’s report supports the conclusion that Detwiler’s marijuana use
was related to his crime. Comte stated that Detwiler had been using marijuana daily for several
years when he committed the erime of first degree child rape, and that marijuana use interfered
with his ability to control his sexual impulses. And the pre-sentence investigative report
identifies Detwiler's substance abuse as a contributing factor to his crime. Detwiler admitted
that he was intoxicated when he committed the charged child rape and that when he is

intoxicated he does things he normally would not do.
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T'he record reflects that Detwiler's use of marijuana was related to his oftense.
Accordingly, we hold that the trial court did not abuse its discretion in imposing a community
custody condition that prohibited Detwiler from consuming marijuana.’

B. VAGUENLESS — CONTRADICTORY CONDITIONS

Detwiler argues that even if the trial court had authority to impose a sentencing condition
prohibiting all consumption of marijuana. considered as a whole the multiple sentencing
conditions addressing controlled substances and marijuana are unconstitutionally vague because
they contradict each other. Therefore. he argues that the condition prohibiting the consumption
of marijuana is unenforceable and that the trial court erred in revoking his SSOSA basced on that
condition. We disagree.

1. Legal Principles

The Fourtecenth Amendment to the United States Constitution and article I, section 3 of
the Washington Constitution require fair warning of proscribed conduct. This ensures that
ordinary people can understand what is and is not allowed. and it protects them from arbitrary
enforcement of the laws. Stare v. Sanches Valencia. 169 Wn2d 782, 791, 239 P.3d 1059 (2010).

A sentencing condition is unconstitutionally vague if it (1) fails to define the effense with
sufficient definiteness so that ordinary people can understand the scope of prohibited conduct. or
(2) fails to provide = “ascertainable standards of guilt’ ™ to protect against arbitrary enforcement.
State v. Bahl, 164 Wn.2d 739, 752-53, 193 P.3d 678 (2008) (quoting Clity of Spokane yv.

Douglass. 115 Wn.2d 171,178,795 P.2d 693 (1990)). Similarly, a condition that aliows the

" Because we find no abuse of discretion. we do not address the State’s alteenative claim that
Detwiler waived this challenge by pleading guilty.

10
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CCO discretion to determine if the supervised person vielated his community custedy conditions
is unconstitutionally vague. Sanchez Falencia, 169 Wn.2d at 795, And unlike statutes
challenged on vagueness grounds, there is no presumption of validity for sentencing conditions.
Id. at 792-93.

Imposing community custody conditions generally is within the trial court’s discretion.,
and a condition will be reversed only if it is manifestly unreasonable. Beahi. 164 Wn.2d at 753.
However. the imposition of an unconstitutionally vague condition is manifestly unreasonable.
Sanchez Valencia. 169 Wn.2d at 793.

2. Sufficient Definitiveness

Detwiler focuses on the sentencing conditions that allowed him to use controlled
substances with a lawfully issued prescription. Although the possession of small amounts of
marijuana has now been decriminalized in Washington. marijuana is a schedule [ controlled
substance under federal law. 21 U.S.C. § 812(c)17). RCW 69.50.101(d) defines a ~[c]ontrolled
substance™ as a substance included in schedule T under [ederal law. Therefore. marijuana
remains a “controlled substance™ under Washington law.

Detwiler claims that he had a lawfully issued prescription for the medical use of
marijuana. But Washington medical marijuana statutes only allow a health care protessional to
issue “valid documentation™ authorizing the medical use of marijuana. RCW 69.51A.030(2)(a).
The term “{v]alid documentation™ means a statement that the patient may benefit from the
medical use of marijuana. RCW 69.51A.010¢7)(a). Nothing in the medical marijuana statutes
allow a health care professional to write a prescription for marijuana. And a person cannot

obtain a prescription for a schedule | substance like marijuana. See RCW 69.50.308.

11
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Because a person cannot ebtain a preseription for marijuana. the sentencing conditions
allowing use of controlled substances with a lawfully issued prescription do not apply to
marijuana. Therefore. those conditions do not contradict separate conditions prohibiting all use
of marijuana.

Arguably. the multiple controlled substances conditions could be confusing as applied to
marijuana in some cases. A sentencing condition is not sufficiently definite il a person of
ordinary intelligence cannot understand what the condition proscribes. Bahl, 164 Wn.2d at 754,
A person of ordinary intelligence may reasonably confuse a medical marijuana “authorization™
with a “prescription.”

Here. however. the record negates any such confusion. Comte recommended that
Detwiler be prohibited from consuming marijuana, and that requirement was incorporated as a
sentencing condition. And the trial court made it clear at sentencing that Detwiler was prohibited
from consuming marijuana. Finally. the condition prohibiting marijuana consumption
immediately followed the controlled substances condition in Appendix H. A reasonable
interpretation of these consecutive conditions is that the centrolled substances condition
addresses substances other than marijuana for which a lawfully issued prescription could be
acquired, while the absolute prohibition related to marijuana.

Because a lawlully issued prescription cannot be issued for marijuana, the conditions
allowing consumption of controlled substances with a prescription do not contradict the
conditions prohibiting all use of marijuana. And the record shows that the trial court intended to

prohibit all consumption of marijuana and that Detwiler understood that prohibition.
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Accordingly. we hold that the sentencing conditions prohibiting marijuana consumption on
which the trial court relied in revoking Detwiler's SSOSA are not unconstitutionally vague.”
C. REVOCATION OF SSOSA

In his SAG. Detwiler argues that the trial court erred in revoking his SSOSA for smoking
marijuana when he had medical authorization to use marijuana for pain control. He claims
among other things that his therapist was comfortable with his use of marijuana for medical
purposes. We hold that the trial court did not abuse its discretion in revoking Detwiler’s SSOSA.

Under RCW 9.94A.670(11), the trial court may revoke a SSOSA if the offender violates
a sentence condition during the period of community custody. A SSOSA scentence may be
revoked at any time if there is sullicient proof to reasonably satisfy the court that the offender
has violated a condition ol the suspended sentence.” State v. AfeCormick. 166 Wn.2d 689, 703,
213 P.3d 32 (2009). Revocation ol a SSOSA based on the violation of sentencing conditions is
within the trial court’s discretion, and we will not disturb that decision absent an abuse of
discretion. fd. at 705-06. An abuse of discretion occurs when the court’s decision is manifestly
unreasonable or exercised on untenable grounds or for untenable reasons. fd. at 706.

Ilere, Detwiler stipulated to a violation of the sentencing conditions prohibiting the
consumption of marijuana. Therefore, under RCW 9.94A .670(11) the trial court had discretion
to revoke the SSOSA.

[t may seem harsh to revoke Detwiler’s sentence and re-impese his 131.9 month sentence

for consuming marijuana with medical authorization. However. the trial court stated at

* In his SAG. Detwiler asscrts that the trial court erred in imposing a sentencing condition
prohibiting the use of medical marijuana. We need not address this claim separately because we
have considered and rejected the same argument above.

13



No. 47169-8-11

sentencing that it was reluctant to grant the privilege ot a SSOSA sentence given Detwiler’s
history and guarded prognosis. And the trial court made it very clear that it would revoke the
SSOSA for a single vielation:
[K]now this: You violate one term of my order. il { hear onc word from the
community corrections officer that you had one sip of wine or one beer or onc non-
prescription ilfegal drug. vou will spend 131.9 months in prisen. You get one shot,
one opporiunity to follow every rule, every condition by the community corrections
officer, by the treatment provider and you have all ol the conditions that [ am going
to go over with you. So 1 don’t want there to be any surprise il there is a

violation. . .. [ will send you to prison. | will revoke your SSOSA without another
thought.

RP (Aug. 15.2014) at 30-31. Given the trial court’s statements. it should not have been a
surprise to Detwiler that the trial court would revoke his SSOSA it he violated the prohibition
against consuming marijuana.

Further. when Detwiler questioned his CCO whether he could use marijuana for medical
purposes, the CCO expressly directed him not to use marijuana until the sentencing conditions
regarding marijuana use could be clarified. Detwiler chose to disrcgard that directive and used
marijuana anyway based on his own incomplete reading of his judgment and sentence.

We hold that the trial court did not abuse its discretion in revoking Detwiler’s SSOSA
bascd on his stipulated violation of the sentencing condition prohibiting consumption of
marijuana.

CONCLUSION
We affirm the trial court’s order revoking Detwiler's SSOSA and re-imposing his

suspended sentence.
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A majority of the panel having determined that this opinion will not be printed in the
Washington Appellate Reports, but will be filed for public record in accordance with RCW

2.06.040, it is so ordered.
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We concur:

SUTTON. 1.
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